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Before Cissel, Hohein and Hol tzman, Admi nistrative Tradenark
Judges.

Opi ni on by Holtzman, Administrative Trademark Judge:

Daniel A Teet, MD., P.C. has appealed fromthe final
refusal of the Trademark Examining Attorney to register the mark
RENAI SSANCE COSMETI C SURGERY CENTER for "providing cosnetic and

reconstructive surgery."?

! Application Serial No. 75/296,222, filed May 4, 1997 alleging first
use on January 1, 1997 and first use in conmerce on January 17, 1997.
The phrase COSMETI C SURGERY CENTER has been di scl ai med.
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Regi stration has been refused under Section 2(d) of the
Trademark Act on the ground that applicant's nmark so resenbl es
t he marks shown bel ow, all owned by the sane registrant and al
for "retirenment home and health care services," as to be likely

to cause confusion:

Regi stration No. 1,643, 099;?

RENAI SSANCE

Regi stration No. 1,703,974;3

and Registration No. 1,712,507.%

THE RENAISSANCE

2 |ssued April 3, 1991; conbined Sections 8 and 15 fil ed.
% I'ssued July 28, 1992; conbined Sections 8 and 15 fil ed.

* | ssued Septenber 1, 1992; conbined Sections 8 and 15 fil ed.
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When the refusal was made final, applicant appealed. Both
applicant and the Exam ning Attorney filed briefs and an ora
heari ng was hel d.

Here, as in any |ikelihood of confusion analysis, we |look to
the factors set forth inInre E.I. du Pont de Nemours & Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 1973), giving particular attention
to the factors nost relevant to the case at hand, including the
simlarity of the marks and the rel atedness of the goods or
servi ces.

Turning first to the marks, the Exam ning Attorney argues
that the marks create simlar comrercial inpressions, all of the
mar ks bei ng domi nated by the term RENAI SSANCE. Applicant's sole
argunent on this issue is that purchasers woul d not perceive that
the marks create sim/lar commercial inpressions.

Applicant's and registrant's marks are simlar in sound,
appearance and commerci al inpression, the strongest inpression of
each mark being conveyed primarily by the single word
RENAI SSANCE. I n fact, one of the cited registrations consists
solely of the word RENAI SSANCE. Wil e marks nust be conpared in
their entireties, there is nothing inproper in giving nore or
| ess weight to certain features of the marks as being nore
dom nant or otherw se significant, and therefore to give those
features greater weight. See In re National Data Corp., 753 F. 2d

1056, 224 USPQ 749 (Fed. GCr. 1985). 1In this case, applicant's
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di scl ai med wordi ng, COSMETI C SURGERY CENTER, while not ignored in
the analysis, is highly descriptive of applicant's services and
therefore of little significance as an indication of source.
See, e.g., Hlson Research Inc. v. Society For Human Resource
Managenment, 27 USPQ2d 1423 (TTAB 1993). In addition, design

el enents, such as that appearing in one of the cited marks, are
generally less inportant than the word portion of the mark in
creating an inpression. See In re Appetito Provisions Co., 3
USPd 1553 (TTAB 1987). Here, it is the word RENAI SSANCE in
applicant's and registrant's narks which is nost likely to be
remenbered and relied upon by purchasers in calling for the
respective services.

Mor eover, RENAI SSANCE appears to be a unique termin the
health care field and thus nore likely to create confusion when
used in both applicant's and registrant's marks. See, e.g.,
Century 21 Real Estate Corp. v. Century Life of Anerica, 970 F.2d
874, 23 USPRd 1698 (Fed. G r. 1992). W have no evi dence that
RENAI SSANCE is commonly used in the health care or rel ated
fields, or any other evidence in the record to suggest that
RENAI SSANCE is weak, or entitled to anything | ess than a broad
scope of protection.

We turn then to the services. The Exami ning Attorney argues
inthis regard that applicant's services are a specialty within

the general health care field and nust be considered, at least in
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part, legally identical to the broad unrestricted health care
services portion of registrant's identified services.

Applicant maintains that the health care services of
registrant "are related” to its retirenent hones and not separate
therefrom arguing that applicant does not performgeneral health
care services or run a retirement hone and that registrant's
retirement home and its "related" health care services are not
broad enough to include cosnetic and reconstructive surgery.
Applicant contends that registrant's services are offered in "an

area conpletely dissimlar than that of the Applicant," stating
that there are no cosnetic and reconstructive surgeons in
registrant's retirenent facility. It is applicant's position
that the elderly residents of a retirenment hone featuring health
care services are not "the sane m ddl e-aged consuners" who woul d
seek cosnetic and reconstructive surgery and that an ordinary
consuner would not go to a retirenent hone to have cosnetic
surgery and would not go to a cosnetic surgery center "for
informati on about retirenment honmes."” Applicant believes that
purchasers of both types of services are sufficiently
sophi sticated to recognize the difference between the sources of
t he services.

In response, the Exam ning Attorney points out that

applicant is not permtted to narrow or restrict the scope of the

services by claimng, for exanple, that registrant only provides
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health care services which are "related" to its retirenment hone

services when there are no restrictions in the identification of
services in the registrations as to channels of trade or classes
of purchasers.

Not wi t hst andi ng applicant's argunents, we find that
applicant's cosnetic and reconstructi ve services, on the one
hand, and registrant's health care services, on the other, are
rel ated services which, if provided under simlar marks, would
result in likelihood of confusion. Applicant's specialized
cosnetic and reconstructive surgery nust be considered to be
enconpassed by registrant's broadly described health care
services. By its argunents that the services are not rel ated,
are not in sanme channels of trade, and are not directed to the
sane purchasers, applicant has read inpermssible limtations
into the registration. Wether registrant in fact offers
cosnetic and reconstructive surgery as part of its general health
care services is not relevant. Nor does it matter whether or not
registrant's health care services are only offered in connection
with its retirenent hone services. As our prinmary review ng
court has often stated, the question of |ikelihood of confusion
is determined on the basis of the identification of services set
forth in the registration, without limtations or restrictions as
to the actual nature of the services, their channels of trade

and/ or classes of purchasers that are not reflected therein. See
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J & J Snack Foods Corp. v. MDonalds' Corp., 932 F.2d 1460, 1464,
18 USP2d 1889, 1892 (Fed. Cir. 1991); Cctocom Systens Inc. v.
Houst on Conputers Services Inc., 918 F.2d 937, 942, 16 USPQd
1783, 1787 (Fed. Cir. 1990); and CBS Inc. v. Mrrow, 708 F.2d
1579, 218 USPQ 198 (Fed. Gir. 1983).

In the absence of any specific restrictions in the
application or registration as to the channels of trade or
cl asses of purchasers, it nust be presuned that applicant's
cosnetic and reconstructive surgery is offered in the sane
channel s of trade as registrant's health care services, even at
the same nedical facilities, and that the services are offered to
all potential custoners, including registrant's health care
cust oners.

Applicant's claimthat the users of these services are
sophi sticated is unsupported by the record. W can assune that
applicant's surgical procedures are costly and that persons who
are interested in or in need of this type of surgery may be
careful in their selection of a nmedical facility and the surgeon
to performthe surgery. However, there is no evidence that such
i ndi vidual s are sophisticated in these matters, and indeed, the
ordi nary purchaser of these services would probably not be.
Mor eover, even if purchasers were established to be sophisticated

with respect to the services, we would have no basis upon which



Ser. No. 75/296, 222

to conclude that such sophistication would extend to the marks
used in connection with them?®

Contrary to the contention of our dissenting colleague, we
are not proposing to "ignore" the term"retirenment home" in the
registration's identification of services. The fact is that the
regi strant has listed both retirenent home "and" health care
services, not "retirenent hone services and health care services
rendered in retirenment homes to residents thereof,” as applicant
and our dissenting coll eague would have it. It is sinply
contrary to accepted rules of grammatical interpretation to
construe the plain |anguage in the registration in the distorted
way the di ssent suggests.

We concl ude that purchasers famliar with registrant's
health care services provided under its marks including the mark
RENAI SSANCE, woul d be likely to believe, upon encountering
appl i cant's RENAI SSANCE COSMETI C SURGERY CENTER for cosnetic and
reconstructive surgery, that the services originated with or are

sonmehow associ ated with or sponsored by the sane entity.

® Finally, applicant has submitted no evidence in support of its claim
that there has been no actual confusion and that claimhas therefore
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Decision: The refusal to register is affirned.

R F. Cissel

T. E. Holtzman

Adm ni strative Trademark
Judges, Trademark Tri al
and Appeal Board

been given no consideration. 1In any event, it is unnecessary to show
actual confusion in establishing Iikelihood of confusion.
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Hohei n, Adm ni strative Trademark Judge, dissenting:

| respectfully dissent since, while | concur with the
majority that, for the reasons stated, the narks at issue are
sufficiently simlar, | disagree that the respective services, as
identified, are so closely related that confusion as to their
origin or affiliation is likely. In particular, it is worth
noting that the ngjority, like the Exam ning Attorney, makes no
contention that applicant's services of "providing cosnetic and
reconstructive surgery" are in any way related to registrant's
"retirement home" services. |Instead, inasnmuch as registrant's
services are identified in their entirety as "retirenent honme and
health care services,"” both the majority and the Exam ning
Attorney focus their attention on the | anguage "health care
services" in order to support their conclusion that confusion is
likely. 1In this regard, the majority "find[s] that applicant's
cosnetic and reconstructive services, on the one hand, and
registrant's health care services, on the other, are related
servi ces" because "[a]pplicant's specialized cosnetic and
reconstructive surgery nust be considered to be enconpassed by
registrant's broadly described health care services."

It is of course well settled that the issue of |ikelihood of
confusion nust be determ ned on the basis of the goods as they

are set forth in the involved application and cited

10
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registrations. See, e.g., CBSInc. v. Mrrow, 708 F.2d 1579, 218
USPQ 198, 199 (Fed. Cir. 1983); Squirtco v. Tony Corp., 697 F.2d
1038, 216 USPQ 937, 940 (Fed. G r. 1983); and Paul a Payne
Products Co. v. Johnson Publishing Co., Inc., 473 F.2d 901, 177
USPQ 76, 77 (CCPA 1973). Moreover, where the goods and/ or
services in the application at issue and those in the cited
registrations are broadly described as to their nature and type,
it is presuned in each instance that in scope the application and
regi strations enconpass not only all goods and/or services of the
nature and type described therein, but that the identified goods
and/ or services nove in all channels of trade which would be
normal therefor and that they would be purchased by all potenti al
buyers thereof. See, e.g., In re El baum 211 USPQ 639, 640 (TTAB
1981). These principles, however, should not be rigidly or
otherwise indiscrimnately applied, especially when the result is
plainly at odds with the real world, with which trademark |law is
desi gned to deal.

In the present case, | disagree that it is a reasonable
construction of the identification of services in each of the
cited registrations to interpret such services as broadly
enconpassing any and all kinds of "health care services,"

i ncluding, as offered by applicant, the "providing of cosnetic
and reconstructive surgery." Registrant's services are not

identified, for exanple, as "retirenment hone services and health

11
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care services" or even as "retirenent hones and health care
services."! Rather, registrant's services are set forth in their
entirety as "retirenent honme and health care services," an
identification which, I find, nust fairly be read as restricting
such services to the very limted and nost basic "health care
servi ces" which would customarily be provided by a "retirenent
honme." Such "health care services," given the age and condition
of the typical residents of retirenent hones, would not generally
include applicant's "cosnetic and reconstructive surgery"”
services, which if needed would be performed in a hospital or
clinical setting, any nore than retirement honme health care
servi ces woul d necessarily include, for exanple, either open
heart surgical procedures or in vitro fertilization techniques.
Yet, under the view of the majority and the Exam ning Attorney,
the cited registrant nust be presuned to be providing all manner
of health care services, including any kind of surgery, in
addition to rendering retirenment honme services.

Stated otherwise, | sinply do not share the slavish position
of the mpgjority that "the fact is that the registrant has |isted
both retirement home and health care services". The cited

regi strations should not be treated so broadly. Rather, as

1 At the oral hearing the Exanmining Attorney insisted, when asked, that
"health care services," despite the vast array of nedical, surgical and
other health related services covered thereby, was not considered to be
too vague or indefinite and thus would be an acceptable identification

of servi ces.

12
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i ndi cat ed above, a reasonable reading of the | anguage set forth
inregistrant's recitation of services, and one which is clearly
neither "distorted" nor contrary to any (notably unspecified)
"acceptable rules of granmatical interpretation,”™ is to construe
the identification of registrant's services to be necessarily
limted to those enconpassi ng the nost elenentary "health care
services" which a "retirenment honme" facility would typically
provide its residents. Such services in fact would not and do
not include the providing, as applicant does, of cosnetic and
reconstructive surgery.

In summary, | concur with applicant that the words
"retirenent hone" cannot be ignored in the identification of
registrant's services and that, when properly considered in
context, the "health care services" included in registrant's
services nmust be read as inplicitly being restricted to the kinds
of general patient care which neet only the nost basic nedical
and hygienic needs of a retirenment home resident. Registrant's
services should not be interpreted so expansively as to include
any types of surgical procedures, including applicant's cosnetic
and reconstructive surgery services.

Accordingly, in the absence of any showi ng or persuasive
argunent that, as identified, the respective services are

identical in part and/or otherwi se closely related in a

13



Ser. No. 75/296, 222

meani ngf ul commerci al sense, | would reverse the refusal to

regi ster.

G D. Hohein
Adm ni strative Tradenmark Judge,
Trademark Trial and Appeal Board
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